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NCAA v. Board of Regents of the University of Oklahoma
468 U.S. 85 (1984)

Justice STEVENS delivered the opinion of the Court.

The University of Oklahoma and the University of Georgia contend that the National
Collegiate Athletic Association has unreasonably restrained trade in the televising of college football
games. After an extended trial, the District Court found that the NCAA had violated § 1 of the
Sherman Act and granted injunctive relief. The Court of Appeals agreed that the statute had been
violated but modified the remedy in some respects. We granted certiorari, and now affirm.

I
The NCAA

Since its inception in 1905, the NCAA has played an important role in the regulation of
amateur collegiate sports. It has adopted and promulgated playing rules, standards of amateurism,
standards for academic eligibility, regulations concerning recruitment of athletes, and rules governing
the size of athletic squads and coaching staffs. In some sportts, such as baseball, swimming, basketball,
wrestling, and track, it has sponsored and conducted national tournaments. It has not done so in the
sport of football, however. With the exception of football, the NCAA has not undertaken any
regulation of the televising of athletic events.

The NCAA has approximately 850 voting members. The regular members are classified into
separate divisions to reflect differences in size and scope of their athletic programs. Division I includes
276 colleges with major athletic programs; in this group only 187 play intercollegiate football.
Divisions IT and III include approximately 500 colleges with less extensive athletic programs. Division
I has been subdivided into Divisions I-A and I-AA for football.

Some years ago, five major conferences together with major football-playing independent
institutions organized the College Football Association (CFA). The original purpose of the CFA was
to promote the interests of major football-playing schools within the NCAA structure. The
Universities of Oklahoma and Georgia, respondents in this Court, are members of the CFA.

History of the NCAA Television Plan

In 1938, the University of Pennsylvania televised one of its home games. From 1940 through
the 1950 season all of Pennsylvania’s home games were televised. That was the beginning of the
relationship between television and college football.

On January 11, 1951, a three-person “Television Committee” . .. delivered a report to the
NCAA’s annual convention in Dallas. Based on preliminary surveys, the committee had concluded
that “television does have an adverse effect on college football attendance and unless brought under
some control threatens to seriously harm the nation’s overall athletic and physical system.” The report
emphasized that “the television problem is truly a national one and requires collective action by the
colleges.” As a result, the NCAA decided to . . . study the impact of television on live attendance, and
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to declare a moratorium on the televising of football games. A television committee was appointed to
implement the decision and to develop an NCAA television plan for 1951.

The committee’s 1951 plan provided that only one game a week could be telecast in each area,
with a total blackout on 3 of the 10 Saturdays during the season. A team could appear on television
only twice during a season. The plan also [recommended to] conduct a systematic study of the effects
of the program on attendance. The plan received the virtually unanimous support of the NCAA
membership; only the University of Pennsylvania challenged it. Pennsylvania announced that it would
televise all its home games. The council of the NCAA thereafter declared Pennsylvania a member in
bad standing and the four institutions scheduled to play at Pennsylvania in 1951 refused to do so.
Pennsylvania then reconsidered its decision and abided by the NCAA plan.

During each of the succeeding five seasons, studies were made which tended to indicate that
television had an adverse effect on attendance at college football games. During those years the NCAA
continued to exercise complete control over the number of games that could be televised.

From 1952 through 1977 the NCAA television committee followed essentially the same
procedure for developing its television plans. It would first circulate a questionnaire to the
membership and then use the responses as a basis for formulating a plan for the ensuing season. The
plan was then submitted to a vote by means of a mail referendum. Once approved, the plan formed
the basis for NCAA’s negotiations with the networks. Throughout this period the plans retained the
essential purposes of the original plan. Until 1977 the contracts were all for either 1— or 2—year terms.
In 1977 the NCAA adopted “principles of negotiation” for the future and discontinued the practice
of submitting each plan for membership approval. Then the NCAA also entered into its first 4—year
contract granting exclusive rights to the American Broadcasting Cos. (ABC) for the 1978-1981
seasons. ABC had held the exclusive rights to network telecasts of NCAA football games since 1965.

The Current Plan

The plan adopted in 1981 for the 1982—1985 seasons is at issue in this case. This plan, like
each of its predecessors, recites that it is intended to reduce, insofar as possible, the adverse effects of
live television upon football game attendance. ... [NCAA entered into agreements with two
networks—ABC and CBS. These agreements] authorized each network to negotiate directly with
member schools for the right to televise their games. [The agreements did not specify the method of
computing the compensation for each game. The practice was that an NCAA representative
recommended fee for different types of telecasts]. . . .

The plan also contains “appearance requirements” and “appearance limitations.” . . . The basic
requirement imposed on each of the two networks is that it must schedule appearances for at least 82
different member institutions during each 2—year period. Under the appearance limitations no member
institution is eligible to appear on television more than a total of six times and more than four times
nationally, with the appearances to be divided equally between the two carrying networks. . . .

Thus, although the current plan is more elaborate than any of its predecessors, it retains the
essential features of each of them. It limits the total amount of televised intercollegiate football and
the number of games that any one team may televise. No member is permitted to make any sale of
television rights except in accordance with the basic plan.
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Background of This Controversy

Beginning in 1979 CFA members began to advocate that colleges with major football
programs should have a greater voice in the formulation of football television policy than they had in
the NCAA. ... In response the NCAA publicly announced that it would take disciplinary action
against any CFA member that complied with the CFA-NBC contract. . . .

Decision of the District Court

After a full trial, the District Court held that the controls exercised by the NCAA over the
televising of college football games violated the Sherman Act. The District Court defined the relevant
market as “live college football television” because it found that alternative programming has a
significantly different and lesser audience appeal. The District Court then concluded that the NCAA
controls over college football are those of a “classic cartel” with an “almost absolute control over the
supply of college football which is made available to the networks, to television advertisers, and
ultimately to the viewing public. Like all other cartels, NCAA members have sought and achieved a
price for their product which is, in most instances, artificially high. The NCAA cartel imposes
production limits on its members, and maintains mechanisms for punishing cartel members who seek
to stray from these production quotas. The cartel has established a uniform price for the products of
each of the member producers, with no regard for the differing quality of these products or the
consumer demand for these various products.”

The District Court found that competition in the relevant market had been restrained in three
ways: (1) NCAA fixed the price for particular telecasts; (2) its exclusive network contracts were
tantamount to a group boycott of all other potential broadcasters and its threat of sanctions against
its own members constituted a threatened boycott of potential competitors; and (3) its plan placed an
artificial limit on the production of televised college football. . ..

Decision of the Court of Appeals

The Court of Appeals held that the NCAA television plan constituted illegal per se price fixing.
It rejected [NCAA’s claims concerning] the procompetitive character of its plan. . . .

[Additionally] the Court of Appeals concluded that even if the television plan were not per se
illegal, its anticompetitive limitation on price and output was not offset by any procompetitive
justification sufficient to save the plan even when the totality of the circumstances was examined. . . .

I1

There can be no doubt that the challenged practices of the NCAA constitute a “restraint of
trade” in the sense that they limit members’ freedom to negotiate and enter into their own television
contracts. In that sense, however, every contract is a restraint of trade, and as we have repeatedly
recognized, the Sherman Act was intended to prohibit only unreasonable restraints of trade.

It is also undeniable that these practices share characteristics of restraints we have previously
held unreasonable. . .. By participating in an association which prevents member institutions from
competing against each other on the basis of price or kind of television rights that can be offered to
broadcasters, the NCAA member institutions have created a horizontal restraint—an agreement
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among competitors on the way in which they will compete with one another. A restraint of this type
has often been held to be unreasonable as a matter of law. . . . By restraining the quantity of television
rights available for sale, the challenged practices create a limitation on output; our cases have held that
such limitations are unreasonable restraints of trade. Moreover, . . . the minimum aggregate price in
fact operates to preclude any price negotiation between broadcasters and institutions, thereby
constituting horizontal price fixing, perhaps the paradigm of an unreasonable restraint of trade.

Horizontal price fixing and output limitation are ordinarily condemned as a matter of law
under an “illegal per s¢” approach because the probability that these practices are anticompetitive is so
high; a per se rule is applied when “the practice facially appears to be one that would always or almost
always tend to restrict competition and decrease output.” Broadcast Music, Inc. v. Columbia Broadcasting
System, Inc., 441 U.S. 1, 19-20 (1979). In such circumstances a restraint is presumed unreasonable
without inquiry into the particular market context in which it is found. Nevertheless, we have decided
that it would be inappropriate to apply a per se rule to this case. This decision is not based on a lack of
judicial experience with this type of arrangement, on the fact that the NCAA is organized as a
nonprofit entity, or on our respect for the NCAA’s historic role in the preservation and
encouragement of intercollegiate amateur athletics. Rather, what is critical is that this case involves an
industry in which horizontal restraints on competition are essential if the product is to be available at
all.

As Judge Bork has noted: “[S]Jome activities can only be carried out jointly. Perhaps the leading
example is league sports. When a league of professional lacrosse teams is formed, it would be pointless
to declare their cooperation illegal on the ground that there are no other professional lacrosse teams.”
R. BORK, THE ANTITRUST PARADOX 278 (1978).

What the NCAA and its member institutions market in this case is competition itself—
contests between competing institutions. Of course, this would be completely ineffective if there were
no rules on which the competitors agreed to create and define the competition to be marketed. A
myriad of rules affecting such matters as the size of the field, the number of players on a team, and
the extent to which physical violence is to be encouraged or proscribed, all must be agreed upon, and
all restrain the manner in which institutions compete. Moreover, the NCAA seeks to market a
particular brand of football—college football. The identification of this “product” with an academic
tradition differentiates college football from and makes it more popular than professional sports to
which it might otherwise be comparable, such as, for example, minor league baseball. In order to
preserve the character and quality of the “product,” athletes must not be paid, must be required to
attend class, and the like. And the integrity of the “product” cannot be preserved except by mutual
agreement; if an institution adopted such restrictions unilaterally, its effectiveness as a competitor on
the playing field might soon be destroyed. Thus, the NCAA plays a vital role in enabling college
football to preserve its character, and as a result enables a product to be marketed which might
otherwise be unavailable. In performing this role, its actions widen consumer choice—not only the
choices available to sports fans but also those available to athletes—and hence can be viewed as
procompetitive.

Broadeast Music squarely holds that a joint selling arrangement may be so efficient that it will
increase sellers’ aggregate output and thus be procompetitive. Broadcast Music, Inc. v. Columbia
Broadcasting System, Inc., 441 U.S. 1, 18-23 (1979). Similarly, as we indicated in Continental T.17., Inc. v.
GTE Sylvania Inc., 433 U.S. 36, 51-57 (1977), a restraint in a limited aspect of a market may actually
enhance market-wide competition. Respondents concede that the great majority of the NCAA’s
regulations enhance competition among member institutions. Thus, despite the fact that this case
involves restraints on the ability of member institutions to compete in terms of price and output, a
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fair evaluation of their competitive character requires consideration of the NCAA’s justifications for
the restraints.

Our analysis of this case under the Rule of Reason, of course, does not change the ultimate
focus of our inquiry. Both per se rules and the Rule of Reason are employed “to form a judgment about
the competitive significance of the restraint.” . . . A conclusion that a restraint of trade is unreasonable
may be “based either (1) on the nature or character of the contracts, or (2) on surrounding
circumstances giving rise to the inference or presumption that they were intended to restrain trade
and enhance prices. Under either branch of the test, the inquiry is confined to a consideration of
impact on competitive conditions.” National Society of Professional Engineers v. United States, 435 U.S. 679,
690 (1978).

Per se rules are invoked when surrounding circumstances make the likelihood of
anticompetitive conduct so great as to render unjustified further examination of the challenged
conduct. But whether the ultimate finding is the product of a presumption or actual market analysis,
the essential inquiry remains the same—whether or not the challenged restraint enhances
competition.”® Under the Sherman Act the criterion to be used in judging the validity of a restraint on
trade is its impact on competition.”’

II1

Because it restrains price and output, the NCAA’s television plan has a significant potential
for anticompetitive effects. The findings of the District Court indicate that this potential has been
realized. . . . [I]f member institutions were free to sell television rights, many more games would be
shown on television, and that the NCAA’s output restriction has the effect of raising the price the
networks pay for television rights. Moreover, . .. by fixing a price for television rights to all games,
the NCAA creates a price structure that is unresponsive to viewer demand and unrelated to the prices
that would prevail in a competitive market. And, of course, since as a practical matter all member
institutions need NCAA approval, members have no real choice but to adhere to the NCAA’s
television controls.

The anticompetitive consequences of this arrangement are apparent. Individual competitors
lose their freedom to compete. Price is higher and output lower than they would otherwise be, and
both are unresponsive to consumer preference. This latter point is perhaps the most significant, since
“Congress designed the Sherman Act as a ‘consumer welfare prescription.” Rezzer v. Sonotone Corp., 442
U.S. 330, 343 (1979). A restraint that has the effect of reducing the importance of consumer preference
in setting price and output is not consistent with this fundamental goal of antitrust law. Restrictions
on price and output are the paradigmatic examples of restraints of trade that the Sherman Act was
intended to prohibit. . . . At the same time, the television plan eliminates competitors from the market,

% Indeed, there is often no bright line separating per se from Rule of Reason analysis. Per se rules may require
considerable inquiry into market conditions before the evidence justifies a presumption of anticompetitive conduct. For
example, while the Court has spoken of a “per s¢”” rule against tying arrangements, it has also recognized that tying may
have procompetitive justifications that make it inappropriate to condemn without considerable market analysis. . . .

27 “The Sherman Act was designed to be a comptehensive chatter of economic liberty aimed at preserving free
and unfettered competition as the rule of trade. It rests on the premise that the unrestrained interaction of competitive
forces will yield the best allocation of our economic resources, the lowest prices, the highest quality and the greatest
material progress, while at the same time providing an environment conducive to the preservation of our democratic
political and social institutions. But even were that premise open to question, the policy unequivocally laid down by the
Act is competition. And to this end it prohibits ‘Every contract, combination ... or conspiracy, in restraint of trade or
commerce among the Several States.”” Northern Pacific R. Co. v. United States, 356 U.S. 1, 4-5 (1958).
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since only those broadcasters able to bid on television rights covering the entire NCAA can compete.
Thus, as the District Court found, many telecasts that would occur in a competitive market are
foreclosed by the NCAA’s plan.

Petitioner argues, however, that its television plan can have no significant anticompetitive
effect since the record indicates that it has no market power—no ability to alter the interaction of
supply and demand in the market.”® We must reject this argument for two reasons, one legal, one
factual.

As a matter of law, the absence of proof of market power does not justify a naked restriction
on price or output. To the contrary, when there is an agreement not to compete in terms of price or
output, “no elaborate industry analysis is required to demonstrate the anticompetitive character of
such an agreement.” Professional Engineers, 435 U.S. at 692.” . . . Thus, the plan is inconsistent with the
Sherman Act’s command that price and supply be responsive to consumer preference. We have never
required proof of market power in such a case. This naked restraint on price and output requires some
competitive justification even in the absence of a detailed market analysis.

As a factual matter, it is evident that petitioner does possess market powetr. . . .

Thus, the NCAA television plan on its face constitutes a restraint upon the operation of a free
market, and . . . it has operated to raise prices and reduce output. Under the Rule of Reason, these
hallmarks of anticompetitive behavior place upon petitioner a heavy burden of establishing an
affirmative defense which competitively justifies this apparent deviation from the operations of a free
market. . .. We turn now to the NCAA’s proffered justifications.

v

Relying on Broadeast Music, petitioner argues that its television plan constitutes a cooperative
“joint venture” which assists in the marketing of broadcast rights and hence is procompetitive. While
joint ventures have no immunity from the antitrust laws, as Broadeast Music indicates, a joint selling
arrangement may make possible a new product by reaping otherwise unattainable efficiencies.

... The NCAA does not, however, act as a selling agent for any school or for any conference
of schools. . .. Unlike Broadeast Music's blanket license covering broadcast rights to a large number of
individual compositions, here the same rights are still sold on an individual basis, only in a non-
competitive market.

The District Court did not find that the NCAA'’s television plan produced any procompetitive
efficiencies which enhanced the competitiveness of college football television rights; to the contrary

3 Market power is the ability to raise prices above those that would be charged in a competitive market. . . .

% “The fact that a practice is not categorically unlawful in all or most of its manifestations certainly does not
mean that it is universally lawful. For example, joint buying or selling arrangements are not unlawful per se, but a court
would not hesitate in enjoining a domestic selling arrangement by which, say, Ford and General Motors distributed their
automobiles nationally through a single selling agent. Even without a trial, the judge will know that these two large firms
are major factors in the automobile market, that such joint selling would eliminate important price competition between
them, that they are quite substantial enough to distribute their products independently, and that one can hardly imagine a
pro-competitive justification actually probable in fact or strong enough in principle to make this particular joint selling
arrangement ‘reasonable’ under Sherman Act § 1. The essential point is that the rule of reason can sometimes be applied
in the twinkling of an eye.” Philip Areeda, The “Rule of Reason” in Antitrust Analysis: General Issues 37-38 (Federal Judicial
Center, June 1981).
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it concluded that NCAA football could be marketed just as effectively without the television plan.
There is therefore no predicate in the findings for petitioner’s efficiency justification. . . . In Broadeast
Mouste, the availability of a package product that no individual could offer enhanced the total volume
of music that was sold. Unlike this case, there was no limit of any kind placed on the volume that
might be sold in the entire market and each individual remained free to sell his own music without
restraint. Here production has been limited, not enhanced. No individual school is free to televise its
own games without restraint. The NCAA’s efficiency justification is not supported by the record. . ..

A%

Throughout the history of its regulation of intercollegiate football telecasts, the NCAA has
indicated its concern with protecting live attendance. This concern, it should be noted, is not with
protecting live attendance at games which are shown on television; that type of interest is not at issue
in this case. Rather, the concern is that fan interest in a televised game may adversely affect ticket sales
for games that will not appear on television. . . . The plan simply does not protect live attendance by
ensuring that games will not be shown on television at the same time as live events.

... At bottom the NCAA’s position is that ticket sales for most college games are unable to
compete in a free market. The television plan protects ticket sales by limiting output—ijust as any
monopolist increases revenues by reducing output. By seeking to insulate live ticket sales from the full
spectrum of competition because of its assumption that the product itself is insufficiently attractive to
consumers, petitioner forwards a justification that is inconsistent with the basic policy of the Sherman
Act. . ..

VI

... Our decision not to apply a per se rule to this case rests in large part on our recognition that
a certain degree of cooperation is necessary if the type of competition that petitioner and its member
institutions seek to market is to be preserved. It is reasonable to assume that most of the regulatory
controls of the NCAA are justifiable means of fostering competition among amateur athletic teams
and therefore procompetitive because they enhance public interest in intercollegiate athletics. The
specific restraints on football telecasts that are challenged in this case do not, however, fit into the
same mold as do rules defining the conditions of the contest, the eligibility of participants, or the
manner in which members of a joint enterprise shall share the responsibilities and the benefits of the
total venture.

The NCAA does not claim that its television plan has equalized or is intended to equalize
competition within any one league. . . . There is no evidence of any intent to equalize the strength of
teams in [any Division], and not even a colorable basis for giving colleges that have no football
program at all a voice in the management of the revenues generated by the football programs at other
schools. The interest in maintaining a competitive balance that is asserted by the NCAA as a
justification for regulating all television of intercollegiate football is not related to any neutral standard
or to any readily identifiable group of competitors.

... The plan simply imposes a restriction on one source of revenue that is more important to
some colleges than to others. There is no evidence that this restriction produces any greater measure
of equality throughout the NCAA than would a restriction on alumni donations, tuition rates, or any
other revenue-producing activity. . . .
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Perhaps the most important reason for rejecting the argument that the interest in competitive
balance is served by the television plan is the . . . well-supported finding that many more games would
be televised in a free market than under the NCAA plan. The hypothesis that legitimates the
maintenance of competitive balance as a procompetitive justification under the Rule of Reason is that
equal competition will maximize consumer demand for the product. The finding that consumption
will materially increase if the controls are removed is a compelling demonstration that they do not in
fact serve any such legitimate purpose.

VII

The NCAA plays a critical role in the maintenance of a revered tradition of amateurism in
college sports. There can be no question but that it needs ample latitude to play that role, or that the
preservation of the student-athlete in higher education adds richness and diversity to intercollegiate
athletics and is entirely consistent with the goals of the Sherman Act. But consistent with the Sherman
Act, the role of the NCAA must be to preserve a tradition that might otherwise die; rules that restrict
output are hardly consistent with this role. Today we hold only that the record supports the District
Court’s conclusion that by curtailing output and blunting the ability of member institutions to respond
to consumer preference, the NCAA has restricted rather than enhanced the place of intercollegiate
athletics in the Nation’s life. Accordingly, the judgment of the Court of Appeals is

Affirmed.

Justice WHITE, with whom Justice REHNQUIST joins, dissenting.

Page 8 of 8


https://antitru.st/

