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Broadcast Music, Inc. v. Columbia Broadcasting System, Inc.
441 US. 1 (1979)

Mr. Justice WHITE delivered the opinion of the Court.

This case involves an action under the antitrust and copyright laws brought by respondent
Columbia Broadcasting System, Inc. (CBS), against petitioners, American Society of Composers,
Authors and Publishers (ASCAP) and Broadcast Music, Inc. (BMI), and their members and affiliates.
The basic question presented is whether the issuance by ASCAP and BMI to CBS of blanket licenses
to copyrighted musical compositions at fees negotiated by them is price fixing per se unlawful under
the antitrust laws.

I

CBS operates one of three national commercial television networks, supplying programs to
approximately 200 affiliated stations and telecasting approximately 7,500 network programs per year.
Many, but not all, of these programs make use of copyrighted music recorded on the soundtrack. CBS
also owns television and radio stations in various cities. It is “the giant of the world in the use of music
rights,” the “No. 1 outlet in the history of entertainment.”

Since 1897, the copyright laws have vested in the owner of a copyrighted musical composition
the exclusive right to perform the work publicly for profit, but the legal right is not self-enforcing. In
1914, Victor Herbert and a handful of other composers organized ASCAP because those who
performed copyrighted music for profit were so numerous and widespread, and most performances
so fleeting, that as a practical matter it was impossible for the many individual copyright owners to
negotiate with and license the users and to detect unauthorized uses. ASCAP was organized as a
‘clearing-house’ for copyright owners and users to solve these problems associated with the licensing
of music. As ASCAP operates today, its 22,000 members grant it nonexclusive rights to license
nondramatic performances of their works, and ASCAP issues licenses and distributes royalties to
copyright owners in accordance with a schedule reflecting the nature and amount of the use of their
music and other factors.

BMI, a nonprofit corporation owned by members of the broadcasting industry, was organized
in 1939, is affiliated with or represents some 10,000 publishing companies and 20,000 authors and
composers, and operates in much the same manner as ASCAP. Almost every domestic copyrighted
composition is in the repertory either of ASCAP, with a total of three million compositions, or of
BMI, with one million.

Both organizations operate primarily through blanket licenses, which give the licensees the
right to perform any and all of the compositions owned by the members or affiliates as often as the
licensees desire for a stated term. Fees for blanket licenses are ordinarily a percentage of total revenues
or a flat dollar amount, and do not directly depend on the amount or type of music used. Radio and
television broadcasters are the largest users of music, and almost all of them hold blanket licenses
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from both ASCAP and BMI. Until this litigation, CBS held blanket licenses from both organizations
for its television network on a continuous basis since the late 1940’s. . . .

The complaint filed by CBS charged various violations of the Sherman Act and the copyright
laws. CBS argued that ASCAP and BMI are unlawful monopolies and that the blanket license is illegal
price fixing, an unlawful tying arrangement, a concerted refusal to deal, and a misuse of copyrights.

The District Court, though denying summary judgment to certain defendants, ruled that the
practice did not fall within the per se rule. . . . After an 8-week trial, limited to the issue of liability, the
court dismissed the complaint, rejecting again the claim that the blanket license was price fixing and a
per se violation of § 1 of the Sherman Act, and holding that since direct negotiation with individual
copyright owners is available and feasible there is no undue restraint of trade, illegal tying, misuse of
copyrights, or monopolization.

... [TThe Court of Appeals held that the blanket license issued to television networks was a
form of price fixing illegal per se under the Sherman Act. ... We granted certiorari because of the
importance of the issues to the antitrust and copyright laws. Because we disagree with the Court of
Appeals’ conclusions with respect to the per se illegality of the blanket license, we reverse its judgment
and remand the cause for further appropriate proceedings.

I1

In construing and applying the Sherman Act’s ban against contracts, conspiracies, and
combinations in restraint of trade, the Court has held that certain agreements or practices are so
“plainly anticompetitive,” ... and so often “lack . . . any redeeming virtue,” ... that they are
conclusively presumed illegal without further examination under the rule of reason generally applied
in Sherman Act cases. This per se rule is a valid and useful tool of antitrust policy and enforcement.
And agreements among competitors to fix prices on their individual goods or services are among
those concerted activities that the Court has held to be within the per se category. But easy labels do
not always supply ready answers.

A

To the Court of Appeals and CBS, the blanket license involves “price fixing” in the literal
sense: the composers and publishing houses have joined together into an organization that sets its
price for the blanket license it sells. But this is not a question simply of determining whether two or
more potential competitors have literally “fixed” a “price.” As generally used in the antitrust field,
“price fixing” is a shorthand way of describing certain categories of business behavior to which the
per se rule has been held applicable. The Court of Appeals’ literal approach does not alone establish
that this particular practice is one of those types or that it is “plainly anticompetitive” and very likely
without “redeeming virtue.” Literalness is overly simplistic and often overbroad. When two partners
set the price of their goods or services they are literally “price fixing,” but they are not per se in violation
of the Sherman Act. . .. Thus, it is necessary to characterize the challenged conduct as falling within
or without that category of behavior to which we apply the label “per se price fixing.” That will often,
but not always, be a simple matter.

Consequently, as we recognized in United States v. Topco Associates, Inc., 405 U.S. 596, 607-608
(1972), “[i]t is only after considerable experience with certain business relationships that courts classify
them as per se violations . . . .” We have never examined a practice like this one before. . . . And though
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there has been rather intensive antitrust scrutiny of ASCAP and its blanket licenses, that experience
hardly counsels that we should outlaw the blanket license as a per se restraint of trade.

B

This litigation and other cases involving ASCAP and its licensing practices have arisen out of
the efforts of the creators of copyrighted musical compositions to collect for the public performance
of their works, as they are entitled to do under the Copyright Act. . . .

The Department of Justice first investigated allegations of anticompetitive conduct by ASCAP
over 50 years ago. A criminal complaint was filed in 1934, but the Government was granted a midtrial
continuance and never returned to the courtroom. In separate complaints in 1941, the United States
charged that the blanket license, which was then the only license offered by ASCAP and BMI, was an
illegal restraint of trade and that arbitrary prices were being charged as the result of an illegal copyright
pool. The Government sought to enjoin ASCAP’s exclusive licensing powers and to require a different
form of licensing by that organization. The case was settled by a consent decree that imposed tight
restrictions on ASCAP’s operations. Following complaints relating to the television industry,
successful private litigation against ASCAP by movie theaters, and a Government challenge to
ASCAP’s arrangements with similar foreigh organizations, the 1941 decree was reopened and
extensively amended in 1950.

Under the amended decree, which still substantially controls the activities of ASCAP, [among
other things,] members may grant ASCAP only nonexclusive rights to license their works for public
performance. . . .

The 1950 decree, as amended from time to time, continues in effect, and the blanket license
continues to be the primary instrument through which ASCAP conducts its business under the decree.
... Since 1946, CBS and other television netwotks have taken blanket licenses from ASCAP and BMI.
It was not until this suit arose that the CBS network demanded any other kind of license.

Of course, a consent judgment, even one entered at the behest of the Antitrust Division, does
not immunize the defendant from liability for actions, including those contemplated by the decree,
that violate the rights of nonparties. ... But it cannot be ignored that the Federal Executive and
Judiciary have carefully scrutinized ASCAP and the challenged conduct, have imposed restrictions on
various of ASCAP’s practices, and, by the terms of the decree, stand ready to provide further
consideration, supervision, and perhaps invalidation of asserted anticompetitive practices. In these
circumstances, we have a unique indicator that the challenged practice may have redeeming
competitive virtues and that the search for those values is not almost sure to be in vain. Thus, although
CBS is not bound by the Antitrust Division’s actions, the decree is a fact of economic and legal life in
this industry, and the Court of Appeals should not have ignored it completely in analyzing the practice.
... That fact alone might not remove a naked price-fixing scheme from the ambit of the per se rule,
but, ... here we are uncertain whether the practice on its face has the effect, or could have been
spurred by the purpose, of restraining competition among the individual composers. . . .

The Department of Justice, with the principal responsibility for enforcing the Sherman Act
and administering the consent decrees relevant to this case, [observed] that there are “situations in
which competitors have been permitted to form joint selling agencies or other pooled activities,
subject to strict limitations under the antitrust laws to guarantee against abuse of the collective power
thus created. Associated Press v. United States, 326 U.S. 1 (1945); United States v. St. Louis Terminal, 224
U.S. 383 (1912); Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933) Chicago Board of Trade v.
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United States, 246 U.S. 231 (1918).” ...

There have been District Court cases holding various ASCAP practices, including its licensing
practices, to be violative of the Sherman Act, but even so, there is no nearly universal view that either
the blanket or the per-program licenses issued by ASCAP at prices negotiated by it are a form of price
tixing subject to automatic condemnation under the Sherman Act, rather than to a careful assessment
under the rule of reason.

II1

... But while we must independently examine this practice, all those factors should caution us
against too easily finding blanket licensing subject to per se invalidation.

In the first place, the line of commerce allegedly being restrained, the performing rights to
copyrighted music, exists at all only because of the copyright laws. ... Although the copyright laws
confer no rights on copyright owners to fix prices among themselves or otherwise to violate the
antitrust laws, we would not expect that any market arrangements reasonably necessary to effectuate
the rights that are granted would be deemed a per se violation of the Sherman Act. Otherwise, the
commerce anticipated by the Copyright Act and protected against restraint by the Sherman Act would
not exist at all or would exist only as a pale reminder of what Congress envisioned.

More generally, . . . our inquiry must focus on whether . . . the purpose of the practice [is] to
threaten the proper operation of our predominantly free-market economy—that is, whether the
practice facially appears to be one that would always or almost always tend to restrict competition and
decrease output, and in what portion of the market, or instead one designed to increase economic
efficiency and render markets more, rather than less, competitive. . . .

The blanket license . . . is not a “naked restrain|t] of trade with no purpose except stifling of
competition,” White Motor Co. v. United States, 372 U.S. 253, 263 (1963), but rather accompanies the
integration of sales, monitoring, and enforcement against unauthorized copyright use. . . . ASCAP and
the blanket license developed together out of the practical situation in the marketplace: thousands of
users, thousands of copyright owners, and millions of compositions. Most users want unplanned,
rapid, and indemnified access to any and all of the repertory of compositions, and the owners want a
reliable method of collecting for the use of their copyrights. Individual sales transactions in this
industry are quite expensive, as would be individual monitoring and enforcement, especially in light
of the resources of single composers. . . .

A middleman with a blanket license was an obvious necessity if the thousands of individual
negotiations, a virtual impossibility, were to be avoided. . . .

With the advent of radio and television networks, market conditions changed, and the
necessity for and advantages of a blanket license for those users may be far less obvious than is the
case when the potential users are individual television or radio stations, or the thousands of other
individuals and organizations performing copyrighted compositions in public. But even for television
network licenses, ASCAP reduces costs absolutely by creating a blanket license that is sold only a few,
instead of thousands, of times, and that obviates the need for closely monitoring the networks to see
that they do not use more than they pay for. ASCAP also provides the necessary resources for blanket
sales and enforcement, resources unavailable to the vast majority of composers and publishing houses.
Moreover, a bulk license of some type is a necessary consequence of the integration necessary to
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achieve these efficiencies, and a necessary consequence of an aggregate license is that its price must
be established.

This substantial lowering of costs, which is of course potentially beneficial to both sellers and
buyers, differentiates the blanket license from individual use licenses. ... Thus, to the extent the
blanket license is a different product, ASCAP is not really a joint sales agency offering the individual
goods of many sellers, but is a separate seller offering its blanket license, of which the individual
compositions are raw material. ASCAP, in short, made a market in which individual composers are
inherently unable to compete fully effectively.

... Not all arrangements among actual or potential competitors that have an impact on price
are per se violations of the Sherman Act or even unreasonable restraints. Mergers among competitors
eliminate competition, including price competition, but they are not per se illegal, and many of them
withstand attack under any existing antitrust standard. Joint ventures and other cooperative
arrangements are also not usually unlawful, at least not as price-fixing schemes, where the agreement
on price is necessary to market the product at all.

Here, the blanket-license fee is not set by competition among individual copyright owners,
and it is a fee for the use of any of the compositions covered by the license. But the blanket license
cannot be wholly equated with a simple horizontal arrangement among competitors. . . .

With this background in mind, which plainly enough indicates that over the years, and in the
face of available alternatives, the blanket license has provided an acceptable mechanism for at least a
large part of the market for the performing rights to copyrighted musical compositions, we cannot
agree that it should automatically be declared illegal in all of its many manifestations. Rather, when
attacked, it should be subjected to a more discriminating examination under the rule of reason. It may
not ultimately survive that attack, but that is not the issue before us today.

1A%

... The judgment of the Court of Appeals is reversed, and the cases are remanded to that
court for further proceedings consistent with this opinion.

1# is s0 ordered.

Mr. Justice STEVENS, dissenting.

The Court holds that ASCAP’s blanket license is not a species of price fixing categorically
forbidden by the Sherman Act. I agree with that holding. The Court remands the cases to the Court
of Appeals, leaving open the question whether the blanket license as employed by ASCAP and BMI
is unlawful under a rule-of-reason inquiry. I think that question is properly before us now and should
be answered affirmatively. . . .
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