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Illinois Brick Co. v. Illinois  

431 U.S. 720 (June 9, 1977) 

 

Mr. Justice WHITE delivered the opinion of the Court. 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968), involved an antitrust treble-
damages action brought under § 4 of the Clayton Act against a manufacturer of shoe machinery by 
one of its customers, a manufacturer of shoes. In defense, the shoe machinery manufacturer sought 
to show that the plaintiff had not been injured in its business as required by § 4 because it had passed 
on the claimed illegal overcharge to those who bought shoes from it. Under the defendant’s theory, 
the illegal overcharge was absorbed by the plaintiff’s customers indirect purchasers of the defendant’s 
shoe machinery who were the persons actually injured by the antitrust violation. 

In Hanover Shoe this Court rejected as a matter of law this defense that indirect rather than 
direct purchasers were the parties injured by the antitrust violation. The Court held that except in 
certain limited circumstances, a direct purchaser suing for treble damages under § 4 of the Clayton 
Act is injured within the meaning of § 4 by the full amount of the overcharge paid by it and that the 
antitrust defendant is not permitted to introduce evidence that indirect purchasers were in fact injured 
by the illegal overcharge. The first reason for the Court’s rejection of this offer of proof was an 
unwillingness to complicate treble-damages actions with attempts to trace the effects of the overcharge 
on the purchaser’s prices, sales, costs, and profits, and of showing that these variables would have 
behaved differently without the overcharge. A second reason for barring the pass-on defense was the 
Court’s concern that unless direct purchasers were allowed to sue for the portion of the overcharge 
arguably passed on to indirect purchasers, antitrust violators “would retain the fruits of their illegality” 
because indirect purchasers “would have only a tiny stake in the lawsuit” and hence little incentive to 
sue.  

In this case we once again confront the question whether the overcharged direct purchaser 
should be deemed for purposes of § 4 to have suffered the full injury from the overcharge; but the 
issue is presented in the context of a suit in which the plaintiff, an indirect purchaser, seeks to show 
its injury by establishing pass-on by the direct purchaser and in which the antitrust defendants rely on 
Hanover Shoe’s rejection of the pass-on theory. Having decided that in general a pass-on theory may 
not be used defensively by an antitrust violator against a direct purchaser plaintiff, we must now decide 
whether that theory may be used offensively by an indirect purchaser plaintiff against an alleged 
violator. 

Petitioners manufacture and distribute concrete block in the Greater Chicago area. They sell 
the block primarily to masonry contractors, who submit bids to general contractors for the masonry 
portions of construction projects. The general contractors in turn submit bids for these projects to 
customers such as the respondents in this case, the State of Illinois and 700 local governmental entities 
in the Greater Chicago area, including counties, municipalities, housing authorities, and school 
districts. Respondents are thus indirect purchasers of concrete block, which passes through two 
separate levels in the chain of distribution before reaching respondents. The block is purchased 
directly from petitioners by masonry contractors and used by them to build masonry structures; those 
structures are incorporated into entire buildings by general contractors and sold to respondents. 

Respondent State of Illinois, on behalf of itself and respondent local governmental entities, 
brought this antitrust treble-damages action under § 4 of the Clayton Act, alleging that petitioners had 
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engaged in a combination and conspiracy to fix the prices of concrete block in violation of § 1 of the 
Sherman Act. The complaint alleged that the amounts paid by respondents for concrete block were 
more than $3 million higher by reason of this price-fixing conspiracy. The only way in which the 
antitrust violation alleged could have injured respondents is if all or part of the overcharge was passed 
on by the masonry and general contractors to respondents, rather than being absorbed at the first two 
levels of distribution.  

Petitioner manufacturers moved for partial summary judgment against all plaintiffs that were 
indirect purchasers of concrete block from petitioners, contending that as a matter of law only direct 
purchasers could sue for the alleged overcharge. The District Court granted petitioners’ motion, but 
the Court of Appeals reversed, holding that indirect purchasers such as respondents in this case can 
recover treble damages for an illegal overcharge if they can prove that the overcharge was passed on 
to them through intervening links in the distribution chain. 

 We granted certiorari to resolve a conflict among the Courts of Appeals on the question 
whether the offensive use of pass-on authorized by the decision below is consistent with Hanover Shoe’s 
restrictions on the defensive use of pass-on. We hold that it is not, and we reverse. We reach this result 
in two steps. First, we conclude that whatever rule is to be adopted regarding pass-on in antitrust 
damages actions, it must apply equally to plaintiffs and defendants. Because Hanover Shoe would bar 
petitioners from using respondents’ pass-on theory as a defense to a treble-damages suit by the direct 
purchasers (the masonry contractors), we are faced with the choice of overruling (or narrowly limiting) 
Hanover Shoe or of applying it to bar respondents’ attempt to use this pass-on theory offensively. 
Second, we decline to abandon the construction given § 4 in Hanover Shoe that the overcharged direct 
purchaser, and not others in the chain of manufacture or distribution, is the party “injured in his 
business or property” within the meaning of the section in the absence of a convincing demonstration 
that the Court was wrong in Hanover Shoe to think that the effectiveness of the antitrust treble-damages 
action would be substantially reduced by adopting a rule that any party in the chain may sue to recover 
the fraction of the overcharge allegedly absorbed by it. . . . 

[A]n indirect purchaser should not be allowed to use a pass-on theory to recover damages 
from a defendant unless the defendant would be allowed to use a pass-on defense in a suit by a direct 
purchaser. . . . We recognize that direct purchasers sometimes may refrain from bringing a treble-
damages suit for fear of disrupting relations with their suppliers. But on balance, and until there are 
clear directions from Congress to the contrary, we conclude that the legislative purpose in creating a 
group of “private attorneys general” to enforce the antitrust laws under § 4 is better served by holding 
direct purchasers to be injured to the full extent of the overcharge paid by them than by attempting 
to apportion the overcharge among all that may have absorbed a part of it. 

 

Mr. Justice BRENNAN, with whom Mr. Justice MARSHALL and Mr. Justice BLACKMUN join, 
dissenting. 

. . . Today’s decision that § 4 affords a remedy only to persons who purchase directly from an 
antitrust offender is a regrettable retreat from [our precedents]. Section 4 was clearly intended to 
operate to protect individual consumers who purchase through middlemen. . . .  

Today’s decision flouts Congress’ purpose and severely undermines the effectiveness of the 
private treble-damages action as an instrument of antitrust enforcement. For in many instances, the 
brunt of antitrust injuries is borne by indirect purchasers, often ultimate consumers of a product, as 
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increased costs are passed along the chain of distribution. In these instances, the Court’s decision 
frustrates both the compensation and deterrence objectives of the treble-damages action.  

. . . 

Mr. Justice BLACKMUN, dissenting. 

I regard Mr. Justice BRENNAN’S dissenting opinion as persuasive and convincing, and I join 
it without hesitation. . . . Hanover Shoe is on the books, and the Court feels that it must be “consistent” 
in its application of pass-on. That, for me, is a wooden approach, and it is entirely inadequate when 
considered in the light of the objectives of the Sherman and Clayton Acts. . . .  
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